FILED

NOT FOR PUBLICATION SEP 28 2009

MOLLY C. DWYER, CLERK
UNITED STATES COURT OF APPEALS U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT

SEBASTIAN CEBALLOS-ALVAREZ; Nos. 06-71229
ALICIA GOMEZ-VARGAS, 06-74348
Petitioners, Agency Nos. A095-196-288

A095-196-289
V.

ERIC H. HOLDER Jr., Attorney General, MEMORANDUM "

Respondent.

On Petitions for Review of Orders of the
Board of Immigration Appeals

Submitted September 14, 2009
Before: SILVERMAN, RAWLINSON, and CLIFTON, Circuit Judges.
In these consolidated petitions for review, Sebastian Ceballos Alvarez and

Alicia Gomez-Vargas, husband and wife and natives and citizens of Mexico,
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petition for review of the Board of Immigration Appeals’ (“BIA”) orders
dismissing their appeal from an immigration judge’s (“1J”) decision denying
Ceballos-Alvarez’s application for cancellation of removal, and denying their
motion to reopen proceedings. Our jurisdiction is governed by 8 U.S.C. § 1252.
We review de novo constitutional claims, Colmenar v. INS, 210 F.3d 967, 971 (9th
Cir. 2000) and for abuse of discretion the denial of a motion to reopen, lturribarria
v. INS, 321 F.3d 889, 894 (9th Cir. 2003). We dismiss in part and deny in part the
petition for review in No. 06-71229, and we deny the petition for review in No. 06-
74348.

We lack jurisdiction to review the agency’s discretionary determination that
petitioners failed to show exceptional and extremely unusual hardship to a
qualifying relative. See Martinez-Rosas v. Gonzales, 424 F.3d 926, 930 (9th Cir.
2005).

Petitioners contend the 1J violated their due process rights by, among other
things, denying a motion to continue and that the BIA erred by failing to explain
their reasoning in its decision. Petitioners have not shown how the agency’s
actions resulted in any prejudice, see Colmenar, 210 F.3d at 972, and therefore

their due process claims fail.
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The BIA did not abuse its discretion in denying petitioners’ motion to
reopen because it considered the new evidence they submitted and acted within its
broad discretion in determining the evidence was insufficient to warrant reopening.
See Singh v. INS, 295 F.3d 1037, 1039 (9th Cir. 2002) (BIA’s denial of a motion to
reopen shall be reversed only if it is “arbitrary, irrational, or contrary to law™).

Petitioners’ contention that the BIA violated due process by failing to
consider some of the evidence submitted with the motion to reopen fails because
they have not overcome the presumption that the BIA did review the record. See
Fernandez v. Gonzales, 439 F.3d 592, 603 (9th Cir. 20006).

In No. 06-71229, PETITION FOR REVIEW DISMISSED in part;
DENIED in part.

In No. 06-74348, PETITION FOR REVIEW DENIED.
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