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Kenneth Bowlan appeals from the 84-month sentence imposed following his

plea of guilty to possession of methamphetamine with intent to distribute, in

violation of 21 U.S.C. § 841(a)(1). 
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We review for abuse of discretion the district court’s determination that

hearsay testimony was sufficiently reliable to establish drug quantity for

sentencing purposes.  See United States v. Berry, 258 F.3d 971, 976 (9th Cir.

2001).  Because the hearsay statements regarding the quantity of drugs that Bowlan

possessed were neither inherently reliable nor corroborated by extrinsic evidence,

the district court abused its discretion by relying on them.  See United States v.

Huckins, 53 F.3d 276, 279–80 (9th Cir. 1995).  Accordingly, we vacate the

sentence and remand for resentencing on an open record pursuant to United States

v. Matthews, 278 F.3d 880, 889–90 (9th Cir. 2002) (en banc).

The district court did not violate Bowlan’s Fifth or Sixth Amendment rights

by imposing a sentence based on a drug quantity that was neither proved to a jury

nor admitted.  Because the district court properly treated the Guidelines as advisory

and sentenced Bowlan below the statutory maximum, there was no constitutional

violation.  See United States v. Booker, 543 U.S. 220, 233 (2005).

VACATED and REMANDED.


