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Defendant Miguel Kercherval (“Defendant”) appeals the sentence imposed
in his criminal case. We have jurisdiction under 28 U.S.C. § 1291. We affirm.

Defendant asserts that the district court erred in using the 2007 version of the
Sentencing Guidelines because Defendant’s crimes occurred in 2006. Defendant
argues that using the 2007 Sentencing Guidelines violates the ex post facto clause
because Defendant’s 1997 convictions would have been considered related under
the 2006 Sentencing Guidelines, resulting in a reduced sentence. However,
Defendant is mistaken. The district court correctly determined that the crimes are
unrelated. Therefore, the district court correctly applied the 2007 Sentencing
Guidelines.

The district court likewise did not err in concluding that it was not bound by
a prior Nevada district court finding that Defendant’s 1997 convictions were
related. We find no caselaw suggesting that one district court’s factual findings at
sentencing restricts another district court’s discretion at a separate subsequent
sentencing. Thus, the district court was not bound to consider the 1997 convictions
as related offenses for determining career offender status, and we see no error in
the district court’s determination.

We agree with Defendant that his December 2007 robbery conviction should

not have been included in the career offender determination. However, his two



1997 convictions were sufficient for the district court to determine that Defendant
is a career offender. Accordingly, the district court did not err in its determination.

Defendant next argues that the district court erred in imposing an upward
departure from the sentencing guidelines based on understated criminal history.
Upward departures are reviewed for reasonableness. United States v. Tankersley,
537 F.3d 1100, 1113—14 (9th Cir. 2008). Given Defendant’s extensive criminal
history, we see no error.

Finally, Defendant claims that his counsel was ineffective for failing to
request a downward departure for time spent in custody after his 2006 arrest.
Ineffective assistance of counsel claims are generally inappropriate on direct
appeal unless (1) the record is sufficiently developed to permit review and
determination of the issue, or (2) the legal representation is so inadequate that it
obviously denies a defendant his Sixth Amendment right to counsel. United States
v. McKenna, 327 F.3d 830, 845 (9th Cir. 2003). As neither exception applies here,
we need not address this claim.

AFFIRMED.



