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MEMORANDUM  
*

Appeal from the United States District Court

for the District of Arizona

Frank R. Zapata, District Judge, Presiding

Submitted December 15, 2009**  

Before: GOODWIN, WALLACE, and CLIFTON, Circuit Judges.

Felipe Lugo, an Arizona state prisoner, appeals pro se from the district

court’s judgment dismissing his 42 U.S.C. § 1983 action without leave to amend. 
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We have jurisdiction pursuant to 28 U.S.C. § 1291. We review de novo a district

court’s dismissal for failure to state a claim pursuant to 28 U.S.C. § 1915A,

Resnick v. Hayes, 213 F.3d 443, 447 (9th Cir. 2000), and we review for an abuse of

discretion the denial of leave to amend, Halet v. Wend Inv. Co., 672 F.2d 1305,

1310 (9th Cir. 1982).  We affirm.

The district court correctly dismissed Lugo’s complaint because he failed to

allege that the defendants were acting under color of state law.  See O’Guinn v.

Lovelock Corr. Ctr., 502 F.3d 1056, 1060 (9th Cir. 2007) (recognizing that

allegation of state action is a “necessary element of a § 1983 claim”).  Because

Lugo has failed to explain how the defendants acted under color of state law, the

district court acted within its discretion by dismissing his complaint without leave

to amend.  See Bowen v. Olstead, 125 F.3d 800, 806 (9th Cir. 1997) (affirming

dismissal in part because appellant failed to explain how he could have amended

complaint to state a claim).  

AFFIRMED.


