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Before: BEEZER, TROTT, and BYBEE, Circuit Judges.

Ardeana Q. Ellis appeals pro se from two related judgments in her actions

against her former employer.  We have jurisdiction pursuant to 28 U.S.C. § 1291. 

We review summary judgment de novo, and may affirm on any ground supported

by the record.  Gordon v. Virtumundo, Inc., 575 F.3d 1040, 1047 (9th Cir. 2009). 

We affirm. 

Summary judgment was proper in Ellis’s first action, appeal No. 08-35657,

because she failed to raise a triable issue of race, gender, or age discrimination as

to either of the claims she raises on appeal.

Specifically, summary judgment was proper on the Title VII retaliation

claim because Ellis did not oppose conduct that was prohibited by Title VII.  See

Learned v. City of Bellevue, 860 F.2d 928, 932 (9th Cir. 1988) (“[T]he opposed

conduct must fairly fall within the protection of Title VII to sustain a claim of

unlawful retaliation.”).    

Summary judgment was also proper on the “grant writing” disparate

treatment claim because Ellis failed to raise a triable issue as to whether her

computer problems were the result of defendant’s discriminatory animus.  See

Aragon v. Republic Silver State Disposal, Inc., 292 F.3d 654, 664 (9th Cir. 2002)

(affirming summary judgment for employer in discrimination action where
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plaintiff failed to “present[ ] the substantial and specific evidence required to

demonstrate . . . racial discrimination”); see also Cornwell v. Electra Cent. Credit

Union, 439 F.3d 1018, 1028-29 & n.6 (explaining the burden-shifting scheme of

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), and noting that a

plaintiff cannot create a genuine issue of material fact by “relying solely on the

plaintiff’s subjective belief”).

Dismissal of Ellis’s second action, appeal No. 09-35208, pursuant to the

doctrine of res judicata was proper because the earlier action between the parties

resulted in a final judgment on the merits concerning claims arising out of the

employment relationship.  See Mpoyo v. Litton Electro-Optical Sys., 430 F.3d 985,

987 (9th Cir. 2005) (“Res judicata applies when the earlier suit . . . (1) involved the

same claim or cause of action as the later suit, (2) reached a final judgment on the

merits, and (3) involved identical parties or privies.”) (citation and quotation marks

omitted).  

Further, having introduced the issue of wrongful termination in the first

action, Ellis neither sought a stay to pursue her administrative remedies, nor

included a wrongful termination claim in her second amended complaint.  See

Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 714-15 (9th Cir. 2001)

(“Title VII claims are not exempt from the doctrine of res judicata where plaintiffs
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have neither sought a stay from the district court for the purpose of pursuing Title

VII administrative remedies nor attempted to amend their complaint to include

their Title VII claims.”).

Ellis’s remaining contentions are unpersuasive.

No. 08-35657: AFFIRMED 

          No. 09-35208: AFFIRMED.


