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MEMORANDUM  
*

On Petition for Review of an Order of the

Board of Immigration Appeals

Submitted February 16, 2010**  

Before:  FERNANDEZ, GOULD, and M. SMITH, Circuit Judges. 

Nelli Simonyan, a native of the former Soviet Union and citizen of Armenia,

petitions for review of the Board of Immigration Appeals’ (“BIA”) order

dismissing her appeal from an immigration judge’s decision denying her
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application for asylum and withholding of removal. We have jurisdiction under

8 U.S.C. § 1252.  We review for substantial evidence, Malhi v. INS 336 F.3d 989,

992 (9th Cir. 2003), and we grant the petition for review and remand.  

The agency found Simonyan was not credible because her testimony was

inconsistent with her witness’s testimony with respect to her October 1998 arrest,

and because of discrepancies regarding the date she claimed the police arrested her. 

Substantial evidence does not support these adverse credibility findings because

Simonyan was not given an opportunity to explain these discrepancies.  See

Soto-Olarte v. Holder, 555 F.3d 1089, 1091-93 (9th Cir. 2009). 

Substantial evidence also does not support the BIA’s alternate conclusion

that a presumption of a well-founded fear was rebutted solely based on the remarks

of one witness that the Pentecostal church is now officially recognized by the

Armenian government.  See Lopez v. Ashcroft, 366 F.3d 799, 805 (9th Cir. 2004)

(BIA’s determination regarding changed circumstances must be sufficiently

individualized to rebut the presumption).  

Accordingly, we remand Simonyan’s asylum and withholding of removal

claims on an open record.  See Soto-Olarte, 555 F.3d at 1093-96, see also INS v.

Ventura, 537 U.S. 12, 16-18 (2002) (per curiam).

PETITION FOR REVIEW GRANTED; REMANDED.


