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Larry Wimberly, a California state prisoner, appeals pro se from the district

court’s judgment dismissing his 42 U.S.C. § 1983 action for failure to exhaust

administrative remedies pursuant to the Prison Litigation Reform Act, 42 U.S.C.

§ 1997e(a).  We have jurisdiction pursuant to 28 U.S.C. § 1291.  We review de

novo, Wyatt v. Terhune, 315 F.3d 1108, 1117 (9th Cir. 2003), and we affirm.

Wimberly waived his right to challenge the district court’s factual findings

concerning exhaustion because he failed to object to the magistrate judge’s report. 

See Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998) (holding that failure to

object to a magistrate judge’s recommendation waives all objections to the

magistrate judge’s findings of fact, but does not ordinarily waive objections to

purely legal conclusions).  However, contrary to appellees’ contention, Wimberly

may challenge the district court’s legal conclusions.  See id.  

The district court properly dismissed the action because Wimberly did not

complete the jail grievance process prior to filing suit.  See Booth v. Churner, 532

U.S. 731, 741 (2001) (stating that exhaustion is mandatory under § 1997e(a)); see

also Wyatt, 315 F.3d at 1119-20 (“In deciding a motion to dismiss for a failure to

exhaust nonjudicial remedies, the court may look beyond the pleadings and decide

disputed issues of fact.”).
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We construe the judgment as a dismissal without prejudice.  See Wyatt, 315

F.3d at 1120 (providing that dismissals for failure to exhaust administrative

remedies are without prejudice).

Wimberly’s remaining contentions are unpersuasive.

AFFIRMED.


