
John McHugh is substituted for his predecessor, Francis J. Harvey, as    *

Secretary of the Army, pursuant to Fed. R.App. P. 43(c)(2).

This disposition is not appropriate for publication and is not precedent**

except as provided by 9th Cir. R. 36-3.

The panel unanimously concludes this case is suitable for decision***

without oral argument.  Accordingly Davenport’s request for oral argument is

denied.
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Robert Davenport, an attorney, appeals pro se from the district court’s

judgment dismissing his action seeking relief under the Privacy Act, 5 U.S.C.

§ 552a, in connection with the Department of Defense’s refusal to change certain

factual findings set forth in a decision to revoke Davenport’s security clearance. 

We have jurisdiction pursuant to 28 U.S.C. § 1291.  We review de novo a

dismissal for lack of subject matter jurisdiction, Dorfmont v. Brown, 913 F.2d

1399, 1400-01 (9th Cir. 1990), and we affirm in part, vacate in part and remand.

The district court properly dismissed Davenport’s action because it lacked

subject matter jurisdiction to review the factual findings underlying a decision to

revoke a security clearance.  See id. at 1401-02.

Because the district court lacked subject matter jurisdiction, Davenport’s

action should have been dismissed without prejudice.  See Kelly v. Fleetwood

Enters., Inc., 377 F.3d 1034, 1036 (9th Cir. 2004).  Accordingly we vacate the

judgment and remand for the limited purpose of entry of judgment dismissing the

action without prejudice.

We grant defendants’ requests to strike set forth in their answering brief.

The parties shall bear their own costs on appeal.

AFFIRMED in part, VACATED in part and REMANDED with

instructions.


