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-2Petitioner Jose Lopez appeals the district court’s denial of the petition for
writ of habeas corpus that he filed pursuant to 28 U.S.C. § 2254. We have
jurisdiction under 28 U.S.C. §§ 1291 and 2253. We affirm.
The only claim at issue on appeal is whether Petitioner’s appellate counsel
provided ineffective assistance for failing to communicate with him in Spanish
and, as a result, failing to discover a “potentially meritorious” claim under Batson
v. Kentucky, 476 U.S. 79 (1986). We do not reach the merits of this claim,
however, because Petitioner failed to exhaust it in state court.
In § 2254 proceedings, federal courts lacks jurisdiction to review any claim
that a petitioner failed to exhaust in state court. See 28 U.S.C. § 2254(b)(1)(A). In
order to exhaust a claim, a petitioner must “fairly present” to the state supreme
court both the legal and factual basis for the claim. Baldwin v. Reese, 541 U.S. 27,
29 (2004); Robinson v. Schriro, --- F.3d ---- , No. 05-99007, 2010 WL 597358, at
*10 (9th Cir. Feb. 22, 2010). “[T]he petitioner must . . . provide the state court
with the operative facts, that is, ‘all of the facts necessary to give application to the
constitutional principle upon which [the petitioner] relies.’” Davis v. Silva, 511
F.3d 1005, 1009 (9th Cir. 2008) (emphasis added) (quoting Daugharty v. Gladden,
257 F.2d 750, 758 (9th Cir. 1958)).

-3Here, Petitioner’s state habeas filing alleged only that appellate counsel’s
failures prevented him from “expressing himself to appellant [sic] counsel on all
the issues he thinks that prejudiced him.” Petitioner neither specified which issues
he thought prejudiced him, nor described how appellate counsel’s failure to get
Petitioner’s appraisal of such issues affected the outcome of the appellate
proceedings. See Strickland v. Washington, 466 U.S. 668, 687 (1984). Because
Petitioner did not fairly present all operative facts to the state court, he failed to
exhaust his claim. We therefore lack jurisdiction to consider it.
Moreover, even if we construed Petitioner’s claim as exhausted, Petitioner
did not raise it in his amended petition. Rather, the claim improperly surfaced for
the first time in his traverse to the state’s answer. See Cacoperdo v. Demosthenes,
37 F.3d 504, 507 (9th Cir. 1994). The district court appropriately rejected it on
that basis, and we decline to consider it on appeal. See Robinson v. Kramer, 588
F.3d 1212, 1217 & n.7 (9th Cir. 2009).
AFFIRMED.

