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Hewlett Packard Company (“HP”) appeals the dismissal of its claim for bad

faith breach of the duty to defend against ACE Property and Casualty Insurance
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Company (“ACE”).  We have jurisdiction pursuant to 28 U.S.C. § 1291, and our

review is de novo.  Ellis v. City of San Diego, 176 F.3d 1183, 1188 (9th Cir. 1999).

The two-year statute of limitations on HP’s claim was tolled until the

underlying action was terminated by final judgment.  Lambert v. Commonwealth

Land Title Ins. Co., 811 P.2d 737, 739 (Cal. 1991).  Here, judgment was entered in

the underlying action on April 5, 2000, and HP did not file its bad faith claim until

two years and twelve days after that date.  Although ACE never unequivocally

rejected HP’s tender, the underlying action concluded without ACE undertaking

HP’s defense.  Thus, there was no question that ACE had refused the defense, and

that the statute began to run on that date.  Accordingly, HP’s claim was untimely

filed. 

HP is not entitled to further tolling of the statute since this case is governed

by Lambert rather than cases involving the more liberal tolling principles applied

in “several remedies” cases.  See Daviton v. Columbia/HCA Healthcare Corp., 241

F.3d 1131, 1137-38 (9th Cir. 2001) (en banc) (explaining California’s test for

equitable tolling in “several remedies” cases).

AFFIRMED. 


