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Wen Xu, a native and citizen of China, petitions for review of the Board of

Immigration Appeals’ (“BIA”) order dismissing her appeal from an immigration

judge’s (“IJ”) order of removal and denying her motion to remand.  Our

jurisdiction is governed by 8 U.S.C. § 1252.  We review de novo constitutional
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claims.  Cano-Merida v. INS, 311 F.3d 960, 964 (9th Cir. 2002).  We dismiss in

part, deny in part, grant in part, and remand.

We lack jurisdiction to review Xu’s contention that the agency abused its

discretion by denying her adjustment of status application as a matter of discretion. 

Hosseini v. Gonzales, 471 F.3d 953, 956-57 (9th Cir. 2006).

Xu has failed to establish that her due process rights were violated by the

BIA’s composition during the pendency of her administrative appeal.  See Cano-

Merida, 311 F.3d at 964-65.  

Because the BIA failed to address Xu’s contentions that the IJ’s conduct

violated due process, we remand for the BIA to consider these contentions in the

first instance.  See Montes-Lopez v. Gonzales, 486 F.3d 1163, 1165 (9th Cir. 2007).

Each party shall bear its own costs in this petition for review.

PETITION FOR REVIEW DISMISSED in part; DENIED in part;

GRANTED in part; REMANDED.


