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Judge for the Middle District of Florida, sitting by designation.



This case presents an issue of contract interpretation under Nevada law.
Brad Bailey and Steve Abbott agreed to form a limited liability company to run a
proposed self-storage business (“the Company”). Pursuant to the integrated
operating agreement signed by the parties, Bailey agreed to pay Abbott $12,000
upon execution and make payments to the Company. Abbott agreed to “contribute
his property interest” in the parcel of land where the self-storage facility would be
built.

Bailey sued for breach of contract and fraudulent inducement, alleging that
Abbott breached the agreement because the property he contributed was
encumbered by a lien. Bailey also alleges that Abbott fraudulently induced
Bailey’s agreement to the contract by failing to disclose the lien, and never
intended to perform his obligations.

The district court granted Abbott’s motion for summary judgment, holding
Bailey could not show that Abbott breached the contract, provided no evidence to
raise a genuine issue on the question of fraudulent inducement, and could not
obtain specific performance because Bailey himself had not performed.

Bailey asserts that the district court erred by failing to consider extrinsic
evidence in construing the agreement. We do not reach this question. Bailey was

obligated to pay Abbott $12,000 concurrent with the execution of the agreement,



but failed to do so. Bailey raised no genuine issue of material fact suggesting he
performed and therefore may not enforce the agreement against Abbott or obtain
specific performance. Serpa v. Darling, 810 P.2d 778, 782 (Nev. 1991).

The grant of summary judgment was also proper as to the fraud claim, as
Bailey admitted in deposition testimony that he believed Abbott intended to
perform when he executed the agreement. Bulbman, Inc. v. Nevada Bell, 825 P.2d
588,592 (Nev. 1992).

AFFIRMED.



