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Kenneth R. Moyer appeals the denial by the district court of his petition for a

writ of habeas corpus.  The district court had jurisdiction under 28 U.S.C. § 2254,

and we have jurisdiction under 28 U.S.C. §§ 1291 and 2253. We review the district

court’s decision de novo.  See Burnett v. Lampert, 432 F.3d. 996, 997 (9th Cir.

2005).  We affirm.

Petitioner was convicted of murdering his wife and sentenced to life

imprisonment without parole.  Petitioner contends that his conviction violated his

right to due process because his counsel failed to request, and the trial court failed

to give, an accomplice testimony instruction pursuant to California Penal Code

§ 1111.  California Penal Code § 1111 provides that “[a] conviction can not be had

upon the testimony of an accomplice unless it be corroborated by such other

evidence as shall tend to connect the defendant with the commission of the offense.

. . .”  

Petitioner relies on the out of circuit case of Dubois v. Lockhart, 859 F.2d

1314 (8th Cir. 1988), where there was no corroboration of accomplice testimony in

a first trial and hence double jeopardy in the retrial, because insufficient evidence

doomed the first.  This court agrees that uncorroborated testimony of an

accomplice can be so suspect as to fail to provide sufficient evidence to support a

conviction.  See Laboa v. Calderon, 224 F.3d 972, 979 (9th Cir. 2000)
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(uncorroborated accomplice testimony can sustain a conviction under federal law

and the Constitution so long as it is “neither incredible  nor insubstantial on its

face.”).  In petitioner’s case there was ample corroboration of his guilt including,

but not limited to, the insurance policy that became effective the day of the murder,

petitioner’s attempt to bribe a local workman to give a false statement to the police,

petitioner’s attempted escape, and the blood on the floor that petitioner described

as cherry cough syrup.

The judgment of the district court is AFFIRMED. 


