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The Honorable Charles R. Breyer, United States District Judge for the  **

Northern District of California, sitting by designation.
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Before: TROTT and W. FLETCHER, Circuit Judges, and BREYER, District

Judge.**  

John A. Whalen appeals from the district court’s judgment, after a bench

trial, in his admiralty action against the documented vessel M/V Miluska and

David George Hopkins.  We have jurisdiction under 28 U.S.C. § 1291, and we

affirm.

The parties are fully aware of the facts and circumstances of this lawsuit. 

Accordingly, we need not fully repeat them here.  

  After carefully reviewing the record, we conclude that the district court did

not clearly err in finding that Whalen breached an oral rescission agreement.  See

Fed. R. Civ. P. 52(a)(6).  The district court’s finding that Hopkins and Whalen

entered into a binding oral agreement to rescind the purchase agreement is fully

supported by (1) Hopkins’ testimony, which the district found to be credible,

(2) the exchange of emails between Hopkins and Whalen, and (3) Whalen’s letters

dated August 18 and 22, 2005.  Because Whalen did not comply with the terms of

this binding agreement, the court correctly found him to be in breach and awarded

damages accordingly. 
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As to the disputed Notice of Maritime Lien filed by Hopkins, 46 U.S.C.

§ 31343(c)(2) permits a district court to award costs and attorneys fees to an owner

of a vessel against which a lien was wrongfully filed unless the court finds that the

position of the party who filed the lien “was substantially justified or other

circumstances make an award of costs and attorneys fees unjust.”  Here, the district

court concluded that “it would be unjust to award attorneys fees and costs to

Whalen.”  In so doing, the court focused on Whalen’s “unremedied breach” at the

time Hopkins served notice of the disputed lien.  Given Whalen’s conduct for

which the court found him liable, we cannot say that the court abused its discretion

in denying attorneys fees to him on the ground that such an award would be unjust.

AFFIRMED.


