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David Fitch appeals from the district court’s denial as untimely of Fitch’s

motion to vacate or correct his sentence pursuant to 28 U.S.C. § 2255.  Fitch filed

his § 2255 motion almost three years after the Supreme Court denied his Petition
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for Certiorari.  The district court declined to grant equitable tolling of the one-year

statute of limitations.  We affirm.

We review de novo the dismissal of a § 2255 motion based on the statute of

limitations.  See United States v. Battles, 362 F.3d 1195, 1196 (9th Cir. 2004). 

Underlying findings of fact are reviewed for clear error.  Id.  The district court’s

decision whether to conduct an evidentiary hearing is reviewed for an abuse of

discretion.  See Mendoza v. Carey, 449 F.3d 1065, 1068 (9th Cir. 2006).

Fitch cannot show that extraordinary circumstances stood in the way of his

filing his § 2255 motion.  See id.  Even if Fitch’s counsel did not advise Fitch of

the possibility of future criminal charges despite his guilty plea in 2000, it is clear

that Fitch was aware of the possibility of such charges.  Prior to Fitch’s 2000 guilty

plea to possession of a false identification, possession of a false passport, and

unlawful possession of a firearm and ammunition by a felon, the FBI had

investigated Fitch on suspicion of murder, fraud, and auto theft.  At hearings

before the court prior to the guilty plea, at which Fitch was present, the prosecutor

repeatedly emphasized the continuing investigation and the government’s belief

that Fitch had committed other crimes.  Also, the Revised Presentence

Investigation Report, submitted to the court and to Fitch prior to his guilty plea,

stated, “According to the agents of the Federal Bureau of Investigation, there is an
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ongoing investigation in this matter.”  Fitch cannot now claim that he was unaware

that he might be subject to further prosecution for crimes separate from those to

which he pleaded in 2000.

Fitch’s motion to dismiss his appointed counsel is granted.

AFFIRMED.   


