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Gurmit Singh Jassal was convicted of multiple drug crimes under 21 U.S.C.

§ 841.  Jassal appeals (1) the district court’s denial of his Motion for a New Trial,
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submitted pursuant to Federal Rule of Criminal Procedure 33 (“Rule 33”), and

(2) the sufficiency of the district court’s findings at his sentencing.  We affirm.

1a. The district court did not abuse its discretion in denying Jassal’s Rule 33

motion (based upon Dr. Muscatel’s psychological report), because Jassal cannot

show (1) that the failure to discover the evidence sooner was not the result of a lack

of diligence on his part; and (2) that a new trial would result in an acquittal.  See

United States v. Hinkson, 585 F.3d 1247, 1257 (9th Cir. 2009) (quoting United

States v. Harrington, 410 F.3d 598, 601 (9th Cir. 2005)).  First, the record

evidences that an exercise of due diligence—either at trial or between trial and

sentencing—would have revealed the existence of the very same evidence Jassal

now uses to request a new trial.  Second, the record does not show that a new trial

would result in an acquittal.  Jassal does not contest that he committed the elements

of the crime, nor does he raise a mental health defense.  The jury rejected Jassal’s

story and the “facts” upon which it was based.  Jassal has not demonstrated how

improved comprehensibility and credibility (or an explanation to the jury that his

demeanor was the result of mental illness) would change the jury’s view as to the

plausibility of his duress explanation.
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1b. The district court did not err in finding that Jassal’s Rule 33 motion based

upon ineffective assistance of counsel was time-barred.  Jassal filed this motion

over seven months after the verdict.  Therefore, Jassal must demonstrate either

(1) his claim is based upon newly discovered evidence (entitling him to three years

after the verdict to file the motion), or (2) his failure to file the motion within the

14 day limit was the result of excusable neglect.  Fed. R. Crim. P. 33(b)(1) &

45(b)(1)(B).  First, evidence of the ineffective assistance of counsel does not fit

within Rule 33’s exception for newly discovered evidence.  United States v.

Hanoum, 33 F.3d 1128, 1130–31 (9th Cir. 1994).  Second, the court properly

applied the factors found in Pioneer Investment Services Co. v. Brunswick

Associates Ltd. Partnership, 507 U.S. 380, 400 (1993), in determining that Jassal’s

failure to timely file was not the result of excusable neglect.  Jassal’s argument on

appeal amounts to a disagreement with the court’s judgment, not a showing that its

judgment was an abuse of discretion.

2. Because (a) the district court based its decision upon those facts presented in

the Presentence Report, and (b) Jassal does not challenge those facts, the court was

not required to make further findings of fact.  Fed. R. Crim. P. 32(i)(3).

AFFIRMED.


