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Reynante Pre, a California state prisoner, appeals the district court’s denial

of his 28 U.S.C. § 2254 habeas corpus petition challenging his jury conviction for

attempted voluntary manslaughter, mayhem, torture, robbery, and burglary.  Pre

submitted a “mixed petition” containing both exhausted and unexhausted claims. 

District courts “must dismiss . . . ‘mixed petitions,’ leaving the prisoner with the

choice of returning to state court to exhaust his claims or of amending or

resubmitting the habeas petition to present only exhausted claims to the district

court.”  Rose v. Lundy, 455 U.S. 509, 510 (1982).  Alternatively, in some

circumstances, a district court may stay a mixed petition and hold it in abeyance

while the petitioner returns to state court.  See Rhines v. Weber, 544 U.S. 269, 277

(2005).  A district court may not do what the district court did here—dismiss only

the unexhausted claims and proceed to adjudicate the merits of the exhausted

portion of the petition.  

The state argues that a district court may deny unexhausted claims on the

merits “when it is perfectly clear that the applicant does not raise even a colorable

federal claim.”  Cassett v. Stewart, 406 F.3d 614, 624 (9th Cir. 2005).  True, but

here the district court did not deny the unexhausted claims on the merits; it denied

those claims solely for lack of exhaustion.  We therefore may not reach the merits

of the petition.  



On remand, if the district court does not deny the unexhausted claims under

Cassett, it shall advise appellant that he may move to amend his petition to delete

his unexhausted claims.  See Jefferson v. Budge, 419 F.3d 1013, 1016 (9th Cir.

2005).  Should he then wish to exhaust those claims, he may request that the

district court stay his amended petition and hold it in abeyance while he does so. 

See King v. Ryan, 564 F.3d 1133, 1138-40 (9th Cir. 2009).

VACATED and REMANDED.   


