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Federal prisoner Evangelos Dimitrios Soukas appeals from the district

court’s order denying his motion under 28 U.S.C. § 2255.  We have jurisdiction

under 28 U.S.C. § 2253, and we affirm.
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Soukas contends that his appellate counsel was ineffective because she did

not challenge the district court’s failure to calculate Soukas’ criminal history

category on direct appeal.  In light of the district court’s comments at sentencing,

Soukas cannot show “a reasonable probability that he would have received a

different sentence” but for the district court’s failure to calculate his criminal

history category.  See United States v. Dallman, 533 F.3d 755, 762 (9th Cir. 2008)

(applying plain error analysis where counsel failed to object to procedural error at

sentencing).  Accordingly, Soukas cannot show a reasonable probability that he

would have prevailed on direct appeal, and his ineffective assistance of appellate

counsel claim fails. See Miller v. Keeney, 882 F.2d 1428, 1434 (9th Cir. 1989).   

AFFIRMED.  


