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Oscar Anselmo Rodriguez and family, natives and citizens of Mexico,

petition for review of the Board of Immigration Appeals’ (“BIA”) order denying

their motion to reopen.  We have jurisdiction under 8 U.S.C. § 1252.  We review

for abuse of discretion the denial of a motion to reopen, Cano-Merida v. INS, 311
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F.3d 960, 964 (9th Cir. 2002), and review due novo due process claims,

Torres-Aguilar v. INS, 246 F.3d 1267, 1271 (9th Cir. 2001).  We deny the petition

for review. 

The BIA did not abuse its discretion in denying petitioners’ motion to

reopen because the BIA considered the evidence of lead petitioner’s U.S. citizen

daughter’s medical condition and acted within its broad discretion in determining

that the evidence was insufficient to establish prima facie eligibility for

cancellation of removal.  See Singh v. INS, 295 F.3d 1037, 1039 (9th Cir. 2002)

(BIA’s denial of a motion to reopen shall be reversed only if it is “arbitrary,

irrational, or contrary to law”).

The BIA did not abuse its discretion in denying the motion based on

petitioners’ unsupported contention that Ms. Prado will be separated from her son. 

See 8 C.F.R. § 1003.2(c)(1) (motion to reopen shall be supported by affidavits or

other evidentiary material).

To the extent petitioners contend that the BIA failed to consider some or all

of the evidence submitted with the motion to reopen, they have not overcome the

presumption that the BIA did review the record.  See Fernandez v. Gonzales, 439

F.3d 592, 603 (9th Cir. 2006).  It follows that petitioners’ due process claim fails. 
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See Lata v. INS, 204 F.3d 1241, 1246 (9th Cir. 2000) (requiring error to prevail on

a due process claim).  

PETITION FOR REVIEW DENIED.


