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Guillermo Arredondo Benitez (“Arredondo Benitez”) appeals his sentence of

60 months imprisonment imposed by the federal district court for one count of
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being an illegal alien found in the United States following deportation.  We have

jurisdiction under 18 U.S.C. § 3732(a), and we affirm the district court.

Arredondo Benitez contends that the district court erred in assigning him one

criminal history point under the U.S. Sentencing Guidelines for an unlicensed

driving conviction in California state court that resulted in 24 months of summary

probation.  Because Arredondo Benitez did not raise this objection before the

district court, we review only for plain error.  United States v. Guzman-Mata, 579

F.3d 1065, 1068 (9th Cir. 2009).

Arredondo Benitez claims his term of probation should not count under the

Guidelines because, he asserts, his presentence report indicates the term was

suspended.  This assertion is contradicted by the California Penal Code, which 

makes clear that probation is a result of a suspended sentence, and not something

that is itself suspended.  See Cal. Penal Code § 1203(a).  Arredondo Benitez

contends that in United States v. Mejia, 559 F.3d 1113, 1115-16 (9th Cir. 2009),

this court interpreted a suspended sentence similar to his as describing a

suspension of summary probation.  However, other statements in Mejia make clear

that the court saw suspension of the sentence (which eliminated all but 16 days of

the prison term) and termination of probation (which eliminated all but 3 days of
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probation) as two distinct acts.  See id.  Thus, the district court did not plainly err

in concluding Arredondo Benitez’s term of probation had not been suspended.   

Arredondo Benitez also argues summary probation does not count as

“probation” under the Guidelines because it lacks a supervisory or custodial

component.  This argument is contradicted by our decision in United States v.

McCrudden, 894 F.2d 338, 339 (9th Cir. 1990), which states that “[t]he guidelines

make no provision for treating ‘unsupervised’ probation as less than probation.

Even if unsupervised, probation can be revoked and replaced by a sentence of

greater punishment if further offenses are committed during the probationary

period.”  Thus, the district court did not plainly err in treating summary probation

as “probation” under the Guidelines.

AFFIRMED.   


