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 Federal prisoner Calvin Frank Morris appeals from the district court’s

judgment denying his motion for relief under 28 U.S.C. § 2255.  We have

jurisdiction under 28 U.S.C. § 2253, and we affirm.
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The district court properly denied Morris’ claim of ineffective assistance of

counsel because Morris has not established deficient performance by his trial

counsel’s decisions not to object to the government’s alleged amendment of the

indictment, or to the Pinkerton instruction.  See Rupe v. Wood, 93 F.3d 1434, 1445

(9th Cir. 1996) (failure to take a futile action is not deficient performance).

Furthermore, Morris has not established a reasonable probability that a

separate jury trial on the issue of drug quantity or a request for a minor role

adjustment under the Sentencing Guidelines would have produced a different result

given the extensive evidence against him.  Strickland v. Washington, 466 U.S. 668,

694 (1984).

AFFIRMED.


