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Petitioner pled no-contest to committing a forcible lewd act upon a child. 

Petitioner’s conviction became final for purposes of AEDPA’s one-year statute of

limitations on July 19, 2003.  See 28 U.S.C. § 2244(d)(1).  Petitioner did not file

the first of three state-court habeas petitions until September 2006.  Petitioner filed

a habeas petition in district court on October 10, 2007.  It was dismissed as

untimely.  

Petitioner claims the district court was required to hold an evidentiary

hearing on his claim that mental incompetence prevented his timely filing. 

Equitable tolling of the one-year limitations period is available only when

“‘extraordinary circumstances beyond a prisoner’s control make it impossible to

file a petition on time’ and ‘the extraordinary circumstances were the cause of his

untimeliness.’”  Laws v. Lamarque, 351 F.3d 919, 922 (9th Cir. 2003) (quoting

Spitsyn v. Moore, 345 F.3d 796, 799 (9th Cir. 2003)).  The district court held that

Petitioner failed to meet his burden to show that extraordinary circumstances

beyond his control existed.  It also held that Petitioner was not entitled to an

evidentiary hearing on his claim to equitable tolling because he failed to show that

further factual development, beyond the comprehensive mental health record

produced, was necessary.
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Petitioner contends that he is entitled to an evidentiary hearing because

expert testimony is required to determine the effect of his mental condition.  But he

did not proffer any such expert evidence and the district court reviewed all of

Petitioner’s health records.  See Roberts v. Marshall, No. 08-55901, 2010 WL

5064378, *3 (9th Cir. Dec. 13, 2010) (“Where the record is amply developed, and

where it indicates that the petitioner’s mental incompetence was not so severe as to

cause the untimely filing of his habeas petition, a district court is not obligated to

hold evidentiary hearings to further develop the factual record, notwithstanding a

petitioner’s allegations of mental incompetence.”  (citation omitted)).  Petitioner

failed to meet his burden of showing that his mental illness prevented him from

timely filing a habeas petition.

AFFIRMED.


