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Brian Phillips appeals pro se from the district court’s judgment dismissing
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his Truth in Lending Act (“TILA”) and state law action arising out of a
foreclosure. We have jurisdiction under 28 U.S.C. § 1291. We review de novo.
King v. California, 784 F.2d 910, 912 (9th Cir. 1986). We affirm in part, reverse
in part, and remand.
The district court properly dismissed Phillips’s TILA claim seeking
rescission because it was time-barred. See Miguel v. Country Funding Corp., 309
F.3d 1161, 1164 (9th Cir. 2002) (TILA’s right of rescission expires three years
after the date of consummation of the transaction or upon the sale of the property,
whichever occurs first). Phillips also failed to allege an ability to tender despite
being warned by the district court of this requirement and being given the
opportunity to do so. See Yamamoto v. Bank of N.Y., 329 F.3d 1167, 1171 (9th
Cir. 2003) (“[I]n applying TILA, a trial judge has the discretion to condition
rescission on tender by the borrower of the property he had received from the
lender.”) (internal quotation marks and brackets omitted).
The district court dismissed Phillips’s state law claims because he did not
make a valid offer to tender the amount that he was in default. However, Phillips
alleged that he was not in default because he had accepted, and abided by, two loan
modification agreement. These allegations, if true, could support a claim. See, e.g.
Bank of Am., N.A. v. La Jolla Grp. II, 28 Cal. Rptr. 3d 825, 827-29 (Cal. App.
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2005) (invalidating a foreclosure sale because the mortgagor had cured the default
before the sale). Accordingly, we reverse the district court’s judgment and remand
for further proceedings.
Phillips’s remaining contentions are unpersuasive.
Each party shall bear its own costs on appeal.
AFFIRMED in part, REVERSED in part, and REMANDED.
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