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Robinson Pinilla-Pulido (“Pinilla”), along with his wife, son, and daughter,

appeal a decision of the Board of Immigration Appeals (“BIA”) denying their

application for asylum from Colombia and Venezuela and withholding of removal

to Venezuela.  
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The BIA found that Petitioners are ineligible for asylum from Colombia

because, prior to arriving in the United States, they had firmly resettled in

Venezuela.  In reaching this decision, the BIA explicitly adopted the reasoning of

the Immigration Judge (“IJ”) and did not apply the firm resettlement standard

enunciated in Maharaj v. Gonzales, 450 F.3d 961 (9th Cir. 2006), an intervening

en banc decision of this court.  Because neither the IJ nor the BIA considered

whether Petitioners were firmly resettled in Venezuela under Maharaj, we vacate

the BIA’s decision and we remand this case to the BIA for reconsideration in light

of Maharaj.

At oral argument, Petitioners’ counsel asked this court to consider recent

evidence of changed country conditions in Venezuela reflecting the Venezuelan

government’s support of the Colombian FARC.  We refuse to consider this

evidence because it is not part of the record.  8 U.S.C. § 1252(b)(4)(A).  Petitioners

should present this evidence in the first instance to the BIA through a motion to

reopen.  See 8 U.S.C. § 1229a(c)(7)(C)(ii); 8 C.F.R. § 1003.2(c)(3)(ii); Malty v.

Ashcroft, 381 F.3d 942, 945–46 (9th Cir. 2004).

We hereby GRANT the petition, VACATE the BIA’s decision, and

REMAND for reconsideration in light of Maharaj.


