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California state prisoner Ronald P. Foster appeals pro se from the district

court’s judgment dismissing his 28 U.S.C. § 2254 habeas petition. We have
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jurisdiction under 28 U.S.C. § 2253, and we affirm.

Foster contends that the district court erred in dismissing his petition as
procedurally defaulted. Specifically, he argues that the state court’s determination
that his petition was successive does not constitute an adequate and independent
state bar. This contentions fails. Foster did not meet his burden of “asserting
specific factual allegations that demonstrate the inadequacy of the state procedure.”
See Bennett v. Mueller, 322 F.3d 573, 585-86 (9th Cir. 2003).

Foster further contends that the California Court of Appeal’s decision was
the last reasoned state court decision and that it constitutes an adjudication on the
merits. However, the record reflects that the California Superior Court’s judgment
citing In re Clark, 5 Cal.4th 750, 767 (1993), was the last reasoned decision and
that the California Court of Appeal’s decision was not an adjudication on the
merits. See Yist v. Nonnemaker, 501 U.S. 797, 804 (1991); see also Lambert v.
Blodgett, 393 F.3d 943, 966-67, 969 (9th Cir. 2004) (for purpose of § 2254, a

dismissal on procedural grounds is not an adjudication on the merits).

AFFIRMED.
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We certify for appeal, on our own motion, the issue of whether the
district court erred in dismissing Foster’s petition as procedurally defaulted. See
9th Cir. R. 22-1(e); see also Hiivala v. Wood, 195 F.3d 1098, 1104-05 (9th Cir.
1999) (per curiam).
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