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Petitioner Richard Earl George’s (“George”) argument in this 28 U.S.C. § 2254

habeas corpus petition, that the state trial court violated his due process rights by

admitting evidence of a similar prior bad act, is foreclosed by our precedent.  See

Mejia v. Garcia, 534 F.3d 1036, 1046 (9th Cir. 2008) (citing Alberni v. McDaniel, 458

F.3d 860 (9th Cir. 2006), cert. denied, 549 U.S. 1287 (2007)).

Absent clear Supreme Court authority on point, even the erroneous admission

of evidence resulting in a fundamentally unfair trial may not allow the grant of habeas

relief.  Holley v. Yarborough, 568 F.3d 1091, 1101 (9th Cir. 2009).  To the extent the

Supreme Court has addressed the issue, it has expressly reserved consideration of

whether the admission of prior bad acts under state law to show propensity constitutes

a due process violation.  Alberni, 458 F.3d at 864 (citing Estelle v. McGuire, 502 U.S.

62, 75 n.5 (1991)).  Accordingly, the district court did not err in denying George’s

petition.  Id. at 867; see also 28 U.S.C. § 2254(d)(1); Carey v. Musladin, 549 U.S. 70,

77 (2006); Holley, 568 F.3d at 1101.

Even if we were free to consider George’s claim as alleging an error so

infecting the proceedings as to render his trial fundamentally unfair, habeas relief

would still be inappropriate as the evidence in question was relevant to a key witness’s

credibility and the jury could draw at least one permissible inference from it.  See

Jammal v. Van de Kamp, 926 F.2d 918, 920 (9th Cir. 1991) (“Only if there are no
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permissible inferences the jury may draw from the evidence can its admission violate

due process.”).  

Further, because George expressly declined a limiting instruction at trial, he is

barred from arguing error in the omission of one here.  See id. at n.2.  He is likewise

foreclosed from arguing that the prosecutor used the prior bad acts evidence for an

impermissible purpose during closing argument – a claim he failed to raise in either

the state courts or before the district court.  See Vang v. Nevada, 329 F.3d 1069,

1075-76 (9th Cir. 2003).

AFFIRMED.


