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Board of Immigration Appeals

Submitted May 24, 2011**  

Before: PREGERSON, THOMAS, and PAEZ, Circuit Judges.

Jose Alberto Marcial, a native and citizen of Mexico, petitions for review of

the Board of Immigration Appeals’ (“BIA”) order dismissing his appeal from an

immigration judge’s (“IJ”) decision denying his application for adjustment of

status.  We review de novo claims of due process violations in removal
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proceedings.  Colmenar v. INS, 210 F.3d 967, 971 (9th Cir. 2000).  We deny the

petition for review.

Marcial’s due process claims fail because the proceedings were not so

fundamentally unfair that he was prevented from reasonably presenting his case in

support of his adjustment of status application, and he failed to demonstrate

prejudice where the BIA, in its de novo review, concluded that Marcial’s positive

factors do not outweigh his criminal record.  See id. at 971-72; see also Hosseini v.

Gonzales, 471 F.3d 953, 957 (9th Cir. 2006)(where the BIA conducts its own

review of the evidence and law rather than simply adopting the IJ’s decision, our

review “is limited to the BIA’s decision, except to the extent the IJ’s opinion is

expressly adopted.”). 

PETITION FOR REVIEW DENIED.


