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MEMORANDUM*

On Petition for Review of an Order of the

Board of Immigration Appeals

Submitted July 12, 2011**  

Before:  SCHROEDER, ALARCÓN, and LEAVY, Circuit Judges.

Jose Garcia-Santacruz, a native and citizen of Guatemala, petitions for

review of the Board of Immigration Appeals’ (“BIA”) order sustaining the

government’s appeal from an immigration judge’s (“IJ”) decision granting his

application for asylum.  We have jurisdiction under 8 U.S.C. § 1252.  We review
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for substantial evidence factual findings, Zehatye v. Gonzales, 453 F.3d 1182,

1184-85 (9th Cir. 2006), and de novo claims of due process violations in

immigration proceedings, Sandoval-Luna v. Mukasey, 526 F.3d 1243, 1246 (9th

Cir. 2008).  We deny the petition for review.

Substantial evidence supports the BIA’s finding that Garcia-Santacruz failed

to demonstrate that either his kidnaping or the threatening phone calls his mother

received from guerrillas were on account of a protected ground.  See INS v.

Elias-Zacarias, 502 U.S. 478, 481-82 (1992); Tecun-Florian v. INS, 207 F.3d

1107, 1109 (9th Cir. 2000).  Accordingly, Garcia-Santacruz’s asylum claim fails. 

See Ochoa v. Gonzales, 406 F.3d 1166, 1172 (9th Cir. 2005).

Because Garcia-Santacruz failed to establish his eligibility for asylum, he

necessarily failed to meet the higher standard of eligibility for withholding of

deportation.  See Ghaly v. INS, 58 F.3d 1425, 1429 (9th Cir. 1995).

Finally, we reject Garcia-Santacruz’s contention that the IJ violated his due

process rights by declining to reconsider his asylum and withholding of

deportation claims on remand when the BIA had already reversed the IJ’s grant of

asylum.  See Lata v. INS, 204 F.3d 1241, 1246 (9th Cir. 2000) (requiring error to

prevail in due process claim).

PETITION FOR REVIEW DENIED.


