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Taiyang Foods Inc. appeals the district court’s summary judgment in favor

of the United States Citizenship and Immigration Service (USCIS) in Taiyang

Foods’ Administrative Procedure Act case arising from the USCIS’s denial of

Taiyang Foods’ Form I-140 petition for alien worker.  The district court held that

the record did not show that USCIS’s decision was arbitrary and capricious.  We

have jurisdiction under 28 U.S.C. § 1291, and we affirm.  

1. The USCIS decision, finding that Taiyang Foods did not meet its burden of

proof that it had the ability to pay the proffered wage at the time the priority date

was established (2002), was not arbitrary and capricious.  Taiyang Foods admitted

that it could not show that it was able to pay the proffered wage for 2002.  Because

Taiyang Foods was newly created at that time and did not have a record of

profitable performance in prior years, it could not demonstrate that 2002 was

anomalous.  Thus, the USCIS was not required to address whether Matter of

Sonegawa, 12 I. & N. Dec. 612 (BIA 1967), was applicable.  Sonegawa is

applicable to this case only if the failure of Taiyang Foods to pay the proffered

wage was an anomaly amongst profitable years. 

2. The USCIS’s decision to disregard the loans by Taiyang Foods to its sole

shareholder as assets available for payment of the proffered wage to the I-140
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beneficiary in 2003 and 2004 was also not arbitrary and capricious. We agree with

the assessment of the district court:

Even if Taiyang Foods had established an ability to pay in

2002, however, USCIS would not have considered the loans to Mr.

Shin because (1) they were not evidenced by any formal documents;

(2) there was no evidence, other than Mr. Shin’s own statements, that

the loans were payable on demand—which would be required for the

loans to be considered a current asset; and (3) there was no evidence

that if Taiyang Foods called the loans, Mr. Shin would have the ability

to pay them. Based on the arguments set forth by USCIS, the court

cannot find that it abused its discretion by failing to consider Taiyang

Foods’s loans to Mr. Shin.

AFFIRMED.


