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Gabriel Felix-Fernandez, a native and citizen of Mexico, petitions for review
of the Board of Immigration Appeals’ (“BIA”) order denying his motion to reopen
based on ineffective assistance of counsel. Our jurisdiction is governed by

8 U.S.C. § 1252. We review for abuse of discretion the denial of a motion to
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reopen, lturribarria v. INS, 321 F.3d 889, 894 (9th Cir. 2003), and we deny in part
and dismiss in part the petition for review.

The BIA did not abuse its discretion in denying Felix-Fernandez’s motion to
reopen as untimely because the motion was filed more than three years after the
agency’s final order of removal, see 8 C.F.R. § 1003.2(¢)(2), and Felix-Fernandez
did not show that he acted with the due diligence required for equitable tolling of
the filing deadline, see lturribarria, 321 F.3d at 897.

We lack jurisdiction to consider the BIA’s discretionary decision not to sua
sponte reopen or reconsider pursuant to 8 C.F.R. § 1003.2(a). Mejia-Hernandez v.
Holder, 633 F.3d 818, 823-24 (9th Cir. 2011); see also Matter of G-D-, 22 1. & N.
Dec. 1132, 1135 (BIA 1999) (BIA’s consideration of whether a fundamental
change in the law warrants reopening involves an exercise of its sua sponte
authority).

PETITION FOR REVIEW DENIED in part; DISMISSED in part.
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