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Before: WALLACE, FERNANDEZ, and CLIFTON, Circuit Judges.

Claimants Eileen Jorgensen and Paul Jorgensen appeal from the district
court’s approval of the monitor’s recommendations regarding the treatment of their
claim. We vacate the approval and remand for further proceedings consistent with
this disposition.

As a general proposition, we agree with the monitor’s determination that the
Jorgensen claim is properly limited to the actual cost of the rugs, not to any
purported retail value and not including any markup for overhead or profit. The
out-of-pocket costs incurred by the Jorgensens were not limited to the acquisition
cost of the rugs, however. Freight and duty charges paid to third parties, to the
extent the Jorgensens present reliable evidence establishing the amount of these

charges, should be recognized as part of their costs as well. Those charges were as



necessary to obtain the rugs as were the acquisition costs. The failure to recognize
those hard costs was an abuse of discretion. The value of the investment credited
to them, for calculating their distribution from the fund, should be increased to
include those out-of-pocket costs.

The district court approved the monitor’s determination that only 200 rugs
were sold to the fund. The other 95 rugs were presumably sold to Trabulse
personally. Consistent with that determination, the monitor reduced the “cost”
credited to the Jorgensens as part of their investment in the fund by the fraction
200/295. But in calculating the net amount of the Jorgensens’ investment, the
monitor also subtracted the entire $601,003 that had been paid to them for both the
200 rugs sold to the fund and the 95 rugs sold to Trabulse. That was an abuse of
discretion because it treated those 95 rugs inconsistently, as if they had been
purchased for the fund in this respect, but as if they had been purchased by
Trabulse, not the fund, in the earlier calculation. If the 95 rugs in question were
bought by Trabulse, not the fund, then the payment to the Jorgensens for those 95
rugs should not be subtracted in calculating their net investment in the fund. That
Trabulse may have obtained the money he paid the Jorgensens for those 95 rugs
from the fund was not necessarily the Jorgensens’ concern at that time, any more

than it would be the concern of a grocery store from which Trabulse bought



groceries. They have not been found complicit in Trabulse’s possible
embezzlement from the fund. If their costs for the 95 rugs are not recognized, then
the amount they are credited for their investment cannot properly be reduced by
payments they received for those 95 rugs.

Each party to bear its own costs.

AFFIRMED in part, VACATED in part,and REMANDED.



