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Eastwood Insurance Services, Inc. first appeals the district court’s order
granting summary judgment in favor of Titan Auto Insurance of New Mexico, Inc.
on Eastwood’s fraud claims. The district court granted summary judgment after
finding Eastwood’s evidence of Titan’s alleged misrepresentations inadmissible
under California’s parol evidence rule, which bars extrinsic evidence of a promise
“directly at variance with the promise of the writing.” Bank of Am. Nat’l Trust &
Sav. Ass’'n v. Pendergrass, 48 P.2d 659, 661 (Cal. 1935). Titan’s alleged
statements were unconditional promises that directly varied the qualified language
of the agreement. See Cont’l Airlines, Inc. v. McDonnell Douglas Corp., 264 Cal.
Rptr. 779, 794-96 (Ct. App. 1989). The district court’s grant of summary
judgment in favor of Titan on Eastwood’s fraud claims was proper.

IT

Eastwood next challenges the district court’s order granting summary
judgment in favor of Titan on Eastwood’s breach of contract and breach of the
implied covenant of good faith and fair dealing claims. The parties’ agreement
contained an earnout clause requiring Titan to use “commercially reasonable

efforts” to maximize the performance of Eastwood’s assets; Eastwood contends



that Titan breached the contract and acted in bad faith by acting to increase
profitability at the expense of this contractual obligation.

Commercial reasonableness “primarily involve[s] questions of fact, based on
all the circumstances.” Gifford v. J & A Holdings, 63 Cal. Rptr. 2d 253, 259 (Ct.
App. 1997). The district court granted summary judgment in favor of Titan after
concluding that it would be “a commercial absurdity” to require Titan to maximize
the performance of Eastwood’s assets at the expense of its own profitability. But
while “economic feasability and profitability . . . may be one circumstance of
commercial reasonableness, other factors, particularly those in the . . . industry,
will be relevant to the determination.” Sempra Energy Res. v. Cal. Dep’t of Water
Res., No. D043397,2005 WL 1459950, at *9 n.12 (Cal. Ct. App. June 21, 2005)
(emphasis added). Whether Titan’s efforts were commercially reasonable under
the circumstances is a factual determination requiring consideration not only of
Titan’s profitability but also of the standards and customs of the industry, context,
and intent, and it should not have been resolved on a motion for summary
judgment. The district court erred in concluding there were no genuine issues of
material fact for trial.
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Last, we vacate the award of attorneys’ fees to Titan. Under the parties’
agreement, attorneys’ fees are awarded only to a prevailing party. Awarding
attorneys’ fees should thus be deferred until there has been a final determination on
the merits. Cf. Turner v. McMahon, 830 F.2d 1003, 1009 (9th Cir. 1987).

AFFIRMED in part, REVERSED in part, VACATED, and REMANDED
for proceedings consistent with this disposition.

Each party shall bear its own costs of appeal.



