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Before:  KOZINSKI, Chief Judge, TALLMAN and IKUTA, Circuit Judges.

1.  Edna Lum has not established a genuine issue of material fact either that

Thomas Lum was “seized” under the Fourth Amendment or that Corporal
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Ridenour’s initial entry into Lum’s motel room was an illegal search, so her claim

under 42 U.S.C. § 1983 fails.  “[A] person has been ‘seized’ within the meaning of

the Fourth Amendment only if, in view of all the circumstances surrounding the

incident, a reasonable person would have believed that he was not free to leave.” 

United States v. Mendenhall, 446 U.S. 544, 554 (1980).  Lum was non-responsive

and thrashing uncontrollably, and his eyes were rolling in the back of his head, so

he certainly gave no indication that he wanted to leave but felt prevented from

doing so.  And a reasonable person in Lum’s circumstances would want not to

leave but, instead, to receive the medical treatment required by the emergency and

provided with Ridenour’s assistance.  “Violation of the Fourth Amendment

requires an intentional acquisition of physical control,” Brower v. Cnty. of Inyo,

489 U.S. 593, 596 (1989), and Ridenour’s actions in securing the motel room and

helping medical personnel didn’t constitute intentional acquisition of physical

control over Lum.  Ridenour didn’t need a warrant to enter the residence because

he had an “objectively reasonable basis” for concluding that there was an

immediate need to protect Lum and the arriving medical personnel, and the scope

and manner of his entry were reasonable to meet the need.  See United States v.

Snipe, 515 F.3d 947, 952 (9th Cir. 2008).  The district court didn’t err in granting

summary judgment in favor of defendants.
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2.  The district court properly granted summary judgment in favor of

defendants on Edna Lum’s negligence claim because Lum failed to establish a

genuine issue of material fact that Ridenour’s “act[] or omission was sufficient to

bring about decedent’s death.”  Joshi v. Providence Health Sys. of Or. Corp., 149

P.3d 1164, 1170 (Or. 2006).  The record shows that Ridenour (1) didn’t restrain

Thomas Lum before allowing medical personnel to treat him, (2) didn’t delay

treatment to verify identities, and (3) didn’t prevent medical personnel from

treating Lum and transporting him to the hospital.  Despite being given ample

opportunity to do so, Edna Lum failed to present evidence showing that her

brother’s death could have been prevented with different treatment.  The district

court therefore properly “refused to find a ‘genuine issue’ where the only evidence

presented is ‘uncorroborated and self-serving’ testimony.”  Villiarimo v. Aloha

Island Air, Inc., 281 F.3d 1054, 1061 (9th Cir. 2002) (quoting Kennedy v.

Applause, Inc., 90 F.3d 1477, 1481 (9th Cir. 1996)).

AFFIRMED.


