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Before: REINHARDT, CLIFTON, and N.R. SMITH, Circuit Judges.

We address Seltzer’s primary claim for lifetime benefits under the

“accident” provision of his policy in a contemporaneously-filed order certifying a

question of law to the Arizona Supreme Court.  In this memorandum disposition,
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we affirm summary judgment as to Seltzer’s alternate theory that he is entitled to

lifetime benefits under the policy amendment pertaining to “irrecoverable loss of

use of both hands.” 

Seltzer waived this theory by failing to plead it in his complaint.  Seltzer

alleged that he was entitled to lifetime benefits “[b]ecause plaintiff’s injury

occurred as the result of accident.”  He did not allege that he was entitled to such

benefits because he lost of use of both hands, and did not refer to the loss of use

provision.  He mentioned that alternate theory for the first time in his opposition to

Paul Revere’s motion for summary judgment, and he never moved to amend his

complaint.  Accordingly, we affirm the district court’s entry of summary judgment

as to Seltzer’s loss of use provision-based contract and bad faith claims.

PARTIALLY AFFIRMED.


