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Susan Peabody appeals the district court’s summary judgment in favor of

Time Warner Cable, Inc. (“TWC”) in Peabody’s putative class action on behalf of
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The Honorable Timothy M. Burgess, District Judge for the U.S.
District Court for Alaska, sitting by designation.



current and former employees of TWC who held the position of “account
executive.” Peabody alleges violations of California’s wage and overtime laws.
The case was removed to federal court under the Class Action Fairness Act, 28
U.S.C. § 1332(d), and diversity jurisdiction. We have jurisdiction under 28 U.S.C.
§ 1291, and we affirm the district court’s conclusion that TWC did not
retroactively change commission payments owed to Peabody.

Under California law, “contractual terms must be met before an employee is
entitled to a commission.” Steinhebel v. Los Angeles Times Commc’n, 126 Cal.
App. 4th 696, 705 (2005). Here, Peabody admitted that under the terms of her
contract, she was not entitled to any commissions until the advertising aired,
regardless of when the customer paid. Therefore, TWC was entitled to pay
Peabody under the new commission rate for advertising that aired after the rate
changed, and Peabody’s argument that TWC retroactively reduced her
compensation is unavailing. There is also no evidence that TWC changed the
commission rate in bad faith.

As to the other four issues Peabody here appeals, we have filed
contemporaneously herewith a certification order to the Supreme Court of
California to determine whether commission payments can be equitably allocated

over the pay period in which they are earned. This underlying question is



necessary for this panel to resolve the remaining issues. We will wait to resolve
these issues until hearing further from the California Supreme Court.

AFFIRMED.



