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Joan A. Demarest appeals pro se from the district court’s summary judgment

in her action arising out of foreclosure proceedings.  We have jurisdiction under 28

U.S.C. § 1291.  We review de novo a summary judgment order.  Doe v. Abbott

Labs., 571 F.3d 930, 933 (9th Cir. 2009).  We review for an abuse of discretion the

application of judicial estoppel.  Hamilton v. State Farm Fire & Cas. Co., 270 F.3d

778, 782 (9th Cir. 2001).  We affirm.

The district court properly granted summary judgment on Demarest’s Truth

in Lending Act (“TILA”) claim seeking rescission because Demarest failed to raise

a genuine dispute of material fact that she could tender the proceeds of the loan in

the event that the court granted her this remedy.  See Yamamoto v. Bank of N.Y.,

329 F.3d 1167, 1171 (9th Cir. 2003) (district court has the discretion to condition

rescission under TILA on tender by the borrower)

The district court did not abuse its discretion by applying judicial estoppel to

Demarest’s TILA damages claim because she attempted to pursue the claim

without having disclosed it during her bankruptcy proceedings.  See Hamilton, 270



10-560623

F.3d at 784 (“Judicial estoppel will be imposed when the debtor has knowledge of

enough facts to know that a potential cause of action exists during the pendency of

the bankruptcy, but fails to amend his schedules or disclosure statements to

identify the cause of action as a contingent asset.” (citation omitted)).

The district court did not err by failing to consider Demarest’s claim under

the Real Estate Settlement Procedure Act because Demarest did not raise this claim

until her opposition to summary judgment.  See 389 Orange St. Partners v. Arnold,

179 F.3d 656, 665 (9th Cir. 1999) (no error for refusing to consider claims raised

for the first time in opposition to summary judgment).

Contrary to Demarest’s contentions, she is responsible for the consequences

of her attorneys’ alleged negligence.  See Link v. Wabash R. Co., 370 U.S. 626,

633-34 (1962) (“Petitioner voluntarily chose this attorney as his representative in

the action, and he cannot now avoid the consequences of the acts or omissions of

this freely selected agent.”).

We do not consider matters not specifically raised and argued in the opening

brief, or allegations raised for the first time on appeal.  See Padgett v. Wright, 587

F.3d 983, 985 n.2 (9th Cir. 2009) (per curiam).

AFFIRMED.


