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Appellant Adam Sortini appeals the district court’s order granting the

government’s 28 U.S.C. § 2044 motion to apply a $38,000 cash bond to Sortini’s

restitution obligation and denying his Federal Rule of Criminal Procedure
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1  Sortini filed his FRCP 46(g) motion after the government moved pursuant
to section 2044 to apply the bond toward Sortini’s restitution obligation.  Section
2044, which expressly prohibits the release of bond monies after entry of a plea or
guilty verdict and before sentencing “except upon a showing that . . . restitution
cannot be imposed for the offense,” 28 U.S.C. § 2044 (2006) (emphasis added),
evidences Congress’s intent to keep monies belonging to and deposited by or on
behalf of a defendant available for application toward any restitution obligation
imposed upon the defendant.  

(“FRCP”) 46(g) motion to exonerate the bond.  Sortini posted the bond to secure

his presence at sentencing and then later assigned it to a third party.  We have

jurisdiction pursuant to 28 U.S.C. § 1291 and affirm.

FRCP 46(g) requires a district court to release bond monies when a bond

condition has been satisfied.  Satisfaction of a condition, however, does not

automatically release the monies; the district court must enter an order directing

their release.  See, e.g., United States v. Toro, 981 F.2d 1045, 1046-47 (9th Cir.

1992) (ordering the exoneration of bonds in response to FRCP 46 motions). 

Therefore, as here, absent an order from the district court releasing a bond, the

bond remains available for purposes of section 2044.1

Sortini’s assignment of the bond had no effect on the bond’s availability for

application toward his restitution obligation.  First, section 2044 addresses “money

belonging to and deposited by or on behalf of” the defendant.  Id.  It is undisputed

that (1) the monies at issue on appeal were, under California law, community

property that belonged to Sortini, who deposited them or had them deposited on his



behalf; and (2) the third-party assignee did not own any interest in the bond at the

time it was deposited.  Thus, the district court properly determined that the bond

was subject to section 2044.  Second, section 2044 contains no exception for bond

monies assigned by defendants to third parties after they are deposited with the

district court.  Cf. id. (exempting from the statute funds belonging to third parties at

the time of deposit).  Such an exception to section 2044 would enable defendants

to evade payment of their restitution obligations simply by assigning their bonds,

thereby undermining the purpose of the statute as set forth above.  Therefore, the

bond was subject to section 2044, even in light of Sortini’s assignment.

The district court properly determined that the government, not the third-

party assignee, had a superior right to the bond monies and did not err by applying

Sortini’s bond to his restitution obligation.

AFFIRMED.


