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Joshua Gilmore appeals the district court’s denial of his petition for a writ of

habeas corpus.  See 28 U.S.C. § 2254.  We affirm.

Gilmore asserts that the district court erred when it denied his claim that trial
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counsel was ineffective1 because he failed to move to suppress the testimony2 of

the victim, who had suffered an unprovoked and brutal assault that caused

significant brain injuries.  We disagree.  On this record, we are satisfied that a

fairminded jurist3 could determine that the victim’s testimony was reliable4 and

was not tainted by circumstances that would render it otherwise.5  On that basis,

fairminded jurists could also determine that counsel was not ineffective when he

failed to pursue what would have been an unmeritorious motion to preclude the

witness from testifying.6  We also note that evidence of the victim’s difficulties

was placed before the jury.  So, too, was testimony from a psychiatrist who had



7See Harrington, __ U.S. at __, 131 S. Ct. at 786; Lockyer v. Andrade, 538
U.S. 63, 75, 123 S. Ct. 1166, 1174, 155 L. Ed. 2d 144 (2003).

8Gilmore also seeks to argue a question on which no Certificate of
Appealability has issued.  See 28 U.S.C. § 2253(c)(1), (2); 9th Cir. R. 22-1(e).  He
asserts that he was denied due process when the jury learned that accomplices, who
were testifying against him, had pled guilty, and the trial court did not provide the
jury with any limiting instruction as to consideration of this testimony.  We have
reviewed his claim, and find it does not meet the standard that justifies granting a
Certificate of Appealability.  See Slack v. McDaniel, 529 U.S. 473, 483–84, 120 S.
Ct. 1595, 1603–04, 146 L. Ed. 2d 542 (2000).  We, therefore, decline to take up the
uncertified issue.  See Haney v. Adams, 641 F.3d 1168, 1169 n.1 (9th Cir. 2011).
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expertise regarding the problems inherent in eyewitness identification.  We are

unable to say that the state court’s determination was unreasonable;7 the district

court did not err.8

AFFIRMED.


