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Brian George, who was convicted in state court on several charges

associated with two separate shooting incidents, petitions for habeas corpus relief
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under 28 U.S.C. § 2254.  His petition – which is governed by the Antiterrorism and

Effective Death Penalty Act of 1996 (“AEDPA”) – cannot be granted unless the

state’s adjudication was (1) “contrary to, or involved an unreasonable application

of, clearly established Federal law, as determined by the Supreme Court of the

United States”; or (2) “based on an unreasonable determination of the facts.”  28

U.S.C. § 2254(d); see Williams v. Taylor, 529 U.S. 362, 405-06 (2000).  We affirm

the district court’s denial of the petition.

1. George argues that the trial court’s failure to instruct the jury with

CALJIC 2.21.2 violated his right to due process.  That instruction allows jurors to

“reject the whole testimony of a witness who willfully has testified falsely as to a

material point.”  This instruction was warranted because of the undisputed

inconsistencies in the testimony of a key state witness, Jeremy Phillips.  The state

court reasonably concluded, however, that the error was harmless and thus did not

violate due process.  The substance of CALJIC 2.21.2 was adequately covered by

other instructions, including CALCRIM 226, which provides, in part: “You may

believe all, part, or none of any witness’s testimony. . . .  In evaluating a witness’s

testimony, you may consider anything that reasonably tends to prove or disprove

the truth or accuracy of that testimony.”  Moreover, nothing in the instructions

precluded the jury from drawing the common-sense inference described by
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CALJIC 2.21.2.  Accordingly, the state court’s ruling was reasonable under the

AEDPA.

2. George also contends that his due process rights were violated when

the state court consolidated charges related to two separate shooting incidents.  As

an initial matter, this claim fails because, under the AEDPA, it is not “clearly

established” that misjoinder of charges can violate due process.  See Collins v.

Runnels, 603 F.3d 1127, 1132 (9th Cir. 2010).  Even if there were applicable and

clearly established federal law, the state court reasonably concluded that there was

no due process violation.  The two sets of charges were simple and distinct, and

neither was demonstrably stronger than the other.  Moreover, the jury failed to

convict on one charge from each shooting incident, which shows its ability to

compartmentalize the two cases.  Park v. California, 202 F.3d 1146, 1150 (9th Cir.

2000).

AFFIRMED.


