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The jury instruction given on the 18 U.S.C. § 111 assault charges specified

three acts for which Ramos could be found guilty: (1) intentionally striking
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another; (2) willfully attempting to inflict injury on another; or (3) making a threat

coupled with an apparent ability to inflict injury on another which causes a

reasonable apprehension of immediate bodily harm.  The instruction specified a

mens rea for the first two acts (“intentionally” and “willfully”).  But the instruction

erroneously omitted the mens rea necessary for the third.  That part of the

instruction should have stated, as our recently updated model instruction now does,

that, to be guilty of forcible assault, a defendant must “intentionally” make a threat. 

See United States v. Acosta-Sierra, 690 F.3d 1111, 1118 n.3 (9th Cir. 2012); 9th

Cir. Model Crim. Jury Instr. 8.4 (2012).

We cannot say this omission was harmless here, given the note the jury sent

during deliberations.  The jury note asked:  “For a forcible assault, must the threat

made by a person be an intentional threat?  Or is a perceived threat enough?”  The

court did not answer the question directly but instead referred the jury back to the

instructions already given.  The jury could thus have convicted Ramos for placing

the officers in apprehension of bodily harm without finding that Ramos did so

intentionally.

We reverse Ramos’s judgment of conviction with respect to count 8.  In

light of that holding, we do not reach Ramos’s sentencing argument.  

REVERSED and REMANDED.


