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Sergio Antonio Diaz, a native and citizen of Guatemala, petitions pro se for

review of the Board of Immigration Appeals’ (“BIA”) order dismissing his appeal

from an immigration judge’s (“IJ”) decision denying his application for asylum, 

withholding of removal, and protection under the Convention Against Torture
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(“CAT”).  Our jurisdiction is governed by 8 U.S.C. § 1252.  We review for

substantial evidence the agency’s factual findings, Zehatye v. Gonzales, 453 F.3d

1182, 1184-85 (9th Cir. 2006), and we deny in part and dismiss in part the petition

for review.

We do not address Diaz’s credibility contentions, because the agency did not

make an adverse credibility determination.

Substantial evidence supports the BIA’s findings that the threats Diaz

received in Guatemala do not rise to the level of persecution, see Lim v. INS, 224

F.3d 929, 936-37 (9th Cir.2000), and that Diaz failed to establish he was threatened

on account of a protected ground, see INS v. Elias-Zacarias, 502 U.S. 478, 482-83

(1992); Pedro-Mateo v. INS, 224 F.3d 1147, 1150-51 (9th Cir. 2000).  Further, we

lack jurisdiction to review the IJ’s finding that Diaz failed to show the government

of Guatemala was unwilling or unable to protect him from gang violence, because

Diaz failed to challenge the finding to the BIA.  See Barron v. Ashcroft, 358 F.3d

674, 678 (9th Cir. 2004).  We also lack jurisdiction over Diaz’s newly raised

contentions, because he failed to raise them to the BIA.  See id.  Accordingly,

Diaz’s asylum claim fails.

Because Diaz failed to meet the lower burden of proof for asylum, his claim

for withholding of removal necessarily fails.  See Zehatye, 453 F.3d at 1190. 



3 11-70053

Finally, substantial evidence supports the agency’s denial of Diaz’s CAT

claim because Diaz failed to show it is more likely than not he will be tortured with

the consent or acquiescence of the government if returned to Guatemala.  See

Santos-Lemus v. Mukasey, 542 F.3d 738, 747-48 (9th Cir. 2008). 

PETITION FOR REVIEW DENIED in part; DISMISSED in part.


