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Yevgeniy Valentinovic Leshchinkiy, a native and citizen of Ukraine,

petitions for review of the Board of Immigration Appeals’ order dismissing his

appeal from an immigration judge’s removal order.  Our jurisdiction is governed
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by 8 U.S.C. § 1252.  We review for substantial evidence the agency’s factual

findings.  Wakkary v. Holder, 558 F.3d 1049, 1056 (9th Cir. 2009).  We dismiss in

part and deny in part the petition for review.

Leshchinkiy does not challenge that his 2007 conviction for burglary in the

second degree in violation of R.C.W. § 9A.52.030 is an aggravated felony burglary

offense that renders him removable under 8 U.S.C. § 1227(a)(2)(A)(iii).  The

aggravated felony conviction also renders Leshchinkiy statutorily ineligible for

asylum.  8 U.S.C. § 1158(b)(2)(A)(ii), (B)(i).  

Because Leshchinkiy was convicted of an aggravated felony and has not

raised a colorable legal challenge, we lack jurisdiction to review the agency’s

discretionary determination that his conviction is a particularly serious crime that

bars him from receiving withholding of removal.  See 8 U.S.C. § 1252(a)(2)(C)

(limiting review when petitioner has been convicted of an aggravated felony); see

also Pechenkov v. Holder, 705 F.3d 444, 447-49 (9th Cir. 2012).

Substantial evidence supports the agency’s denial of protection under the

Convention Against Torture because Leshchinkiy failed to establish that it is more

likely than not he will be tortured if returned to Ukraine.  See Wakkary, 558 F.3d at

1067-68; see also Zehatye v. Gonzales, 453 F.3d 1182, 1184-85 (9th Cir. 2006).  

PETITION FOR REVIEW DISMISSED in part; DENIED in part.


