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Before:   RAWLINSON, N.R. SMITH, and CHRISTEN, Circuit Judges.

California state prisoner Geraldine Kelley Darden appeals pro se from the

district court’s judgment dismissing her 42 U.S.C. § 1983 action alleging
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deliberate indifference to her serious medical needs.  We have jurisdiction under

28 U.S.C. § 1291.  We review de novo the district court’s dismissal under 28

U.S.C. §§ 1915A and 1915(e)(2)(B)(ii).  Resnick v. Hayes, 213 F.3d 443, 447 (9th

Cir. 2000); Barren v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998) (order).  We

affirm.  

The district court properly dismissed Darden’s action because Darden did

not allege facts showing that defendant acted with deliberate indifference when

performing the lumpectomy or responding to Darden’s medical needs.  See

Toguchi v. Chung, 391 F.3d 1051, 1057-58, 1060 (9th Cir. 2004) (deliberate

indifference is a high legal standard, and it is met only if the defendant knows of

and disregards an excessive risk to the prisoner’s health and safety; mistakes,

negligence or malpractice do not rise to an Eighth Amendment violation).

The district court did not abuse its discretion in denying Darden’s motion for

appointment of counsel because Darden failed to demonstrate exceptional

circumstances.  See Palmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 2009) (setting

forth standard of review and “exceptional circumstances” requirement for

appointment of counsel).

The district court did not abuse its discretion by dismissing the action

without first providing an opportunity to amend after concluding that amendment
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would be futile.  See Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 2000) (en banc)

(setting forth standard of review and explaining that dismissal without leave to

amend is appropriate where the pleading cannot be cured by alleging other facts).

Darden’s contentions concerning alleged denial of due process and equal

access are unpersuasive and not supported by the record.

Darden’s motions to add the legal principle of res judicata, filed on

February 6, 2013 and March 19, 2013, are denied as unnecessary.

AFFIRMED.


