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HortResearch appeals the denial of its motion for contractual attorneys’ fees
as the prevailing party below. We review de novo because the denial was based on
contract interpretation. See Siegel v. Fed. Home Loan Mortg. Corp., 143 F.3d 525,
528 (9th Cir. 1998).

HortResearch argues that it can enforce the fee-shifting provisions here
because the relevant contracts, which are identical, name it as a third-party
beneficiary. The contracts designate California law, under which third-party
beneficiaries have whatever contractual rights the parties intended to give them.
Sessions Payroll Mgmt., Inc. v. Noble Constr. Co., 84 Cal. App. 4th 671, 680

(2000). We rely on the contracts’ words to determine what those rights are. Id.;



Cal. Civ. Code § 1639. Here, those words entitle HortResearch to enforce the fee-
shifting provisions.

Our analysis begins with the provision designating HortResearch as a
third-party beneficiary and defining its interests: “HortResearch . . . (the
“Third-Party Beneficiar[y]’) ha[s] material interests in the Organic Material and the
Confidential Information . . . (collectively, ‘Third-Party Interests’).” Both
“Organic Material” and “Confidential Information” are defined terms. Organic
Material means the kiwi fruit and plants that the farmers were to receive under the
contracts. Confidential Information includes “Trade Secrets” and “any and all
information, know-how and data (technical or non-technical) which relate to
Organic Material . . . which . . . have been made available and/or disclosed to” the
farmers. Trade Secrets also includes “the terms and conditions of this Agreement.”

The contract uses these interests to define the third-party beneficiaries’
rights:

Each of the Third-Party Beneficiaries is entitled to the benefit of the

representations, warranties and covenants of the Grower contained

herein to the extent of its Third-Party Interests, and may (as

third-party beneficiaries or otherwise) enforce this Agreement against

the Grower and sue the Grower as if each such entity were a party
hereto . . ..



Thus, HortResearch may “benefit” from, “enforce,” and “sue” under the contract,
but only “to the extent of its Third-Party Interests.”

The underlying lawsuit and the fee-shifting provisions are within the
“extent” of HortResearch’s interests. The lawsuit implicated those interests
because its challenge to HortResearch’s representations that gold-flesh kiwis

would flourish in California attacked HortResearch’s “know how . . . relate[d] to
Organic Material.” The fee-shifting provision is within the extent of
HortResearch’s interests because it is a “term[] . . . of this Agreement.”
Accordingly, HortResearch is entitled to enforce the fee-shifting provision “as if
[it] were a party.”

Because the contracts entitle HortResearch to its fees, we need not address
alternative arguments. The order denying its fees is VACATED and the case is

REMANDED so that the district court can award reasonable attorneys’ fees and

costs to HortResearch, including its costs on appeal.



