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   v.
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MEMORANDUM*

Appeal from the United States District Court
for the Central District of California

Stephen V. Wilson, District Judge, Presiding

Argued and Submitted January 10, 2013
Pasadena, California

Before: O’SCANNLAIN and W. FLETCHER, Circuit Judges, and
HELLERSTEIN, Senior District Judge.**   

Petitioner John Timothy Perez appeals the district court’s denial of his

petition for habeas corpus, brought pursuant to 28 U.S.C. § 2254.  Perez raises two
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arguments that his petition should not have been dismissed as untimely and we

address each in turn.

Perez is not entitled to an equitable exception to AEDPA’s statute of

limitations, 28 U.S.C. § 2244(d)(1)(D), on the basis of “actual innocence,”

McQuiggin v. Perkins, 133 S. Ct. 1924, 1928 (2013); see also Lee v. Lampert, 653

F.3d 929, 932 (9th Cir. 2011).  He has not “demonstrate[d] that it is more likely

than not that no reasonable juror would have found him guilty beyond a reasonable

doubt.”  Lee, 653 F.3d at 937.

We will assume, arguendo, that Perez is entitled to delayed accrual of his

claim and that he exercised diligence.  He concedes, however, that he is not entitled

to statutory tolling while his petition was pending in the California Supreme Court,

because that court dismissed his petition as untimely.  See Pace v. DiGuglielmo,

544 U.S. 408, 410 (2005).  Perez is, therefore, not entitled to equitable tolling

sufficient to make his habeas petition timely.  See Lakey v. Hickman, 633 F.3d 782,

787 (9th Cir. 2011).

AFFIRMED


