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The Honorable Thomas S. Zilly, Senior District Judge for the U.S.
District Court for the Western District of Washington, sitting by designation.

Kong Prak, a native and citizen of Cambodia, petitions for review of a final
order of the Board of Immigration Appeals, affirming the decision of an
immigration judge (“IJ”) to deny his application for asylum, withholding of
removal, and protection under the provisions of the Convention Against Torture
(“CAT”). We have jurisdiction generally under 8 U.S.C. § 1252 and we have
jurisdiction to review the denial of asylum as the appeal presents mixed questions
of fact and law. Khan v. Holder, 584 F.3d 773, 780 (9th Cir. 2009). We deny the
petition for review.
The IJ determined that Prak should have known that the Cambodia Freedom
Fighters (“CFF”) was a terrorist organization, as defined in 8 U.S.C. §
1182(a)(3)(B)(vi), during the time that he was a member and solicited others for
membership, and therefore was ineligible for asylum. See 8 U.S.C. §
1158(b)(2)(A)(v); 8 U.S.C. § 1182(a)(3)(B)(iv)(V). The IJ was not obligated to
consider the factors set forth in the Foreign Affairs Manual (“FAM”), which refers
only to factors that must be considered in evaluating a visa application. 9 FAM
40.32 n2.1. Furthermore, the IJ’s decision is supported by substantial evidence as
Prak admitted in his asylum application that he was an active member of the CFF
at the time the CFF engaged in terrorist activity, as defined in § 1182(a)(3)(B)(iii),
by attempting a violent coup of the Cambodian government. Because Prak failed
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to establish by clear and convincing evidence that he should not reasonably have
known that the CFF was a terrorist organization when he solicited individuals for
membership, Prak was ineligible for asylum. See § 1182(a)(3)(B)(iv)(V)(cc).
PETITION FOR REVIEW DENIED.
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