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J. Scott Vrieling appeals from a conviction of failure to pay taxes under 26
U.S.C. 8 7203. For at least a year leading up to the trial, Vrieling represented to
the court that he was seeking counsel diligently and filed motions seeking a
continuance, all the while following the advice of a certain Mr. Ewing to delay the
proceedings. Ultimately, the district court concluded that Vrieling had waived his
right to counsel because his “failure to secure counsel was the result of dilatory
conduct, and further delay to permit [him] to seek counsel would be futile.”
Vrieling received a sentence, which included 24 months of imprisonment.

After his conviction, Vrieling retained counsel who filed a motion for new
trial under Federal Rule of Criminal Procedure 33 allegedly based on newly
discovered evidence that Ewing defrauded Vrieling and the court. The district
court denied the motion as untimely because (1) it was not based on newly
discovered evidence that related to the elements of the crime charged as required
by United States v. Hanoum, 33 F.3d 1128 (9th Cir. 1994), and (2) it was filed
more than 14 days after the verdict was returned and was thus untimely. Vrieling
appeals the denial of his motion for new trial.

As Vrieling acknowledges, the district court properly denied the motion for
new trial. This court held in Hanoum “that a Rule 33 motion based upon ‘newly

discovered evidence’ is limited to where the newly discovered evidence relates to



the elements of the crime charged. Newly discovered evidence of ineffective
assistance of counsel does not directly fit the requirements that the evidence be
material to the issues involved, and indicate that a new trial probably would
produce an acquittal.” Id. at 1130. Vrieling asks us to “create an exception to []
Hanoum.” We decline to do so.

Vrieling also raises ineffective assistance of counsel. “Claims of ineffective
assistance of counsel are generally inappropriate on direct appeal . . . . [unless] (1)
[] the record on appeal is sufficiently developed to permit review and
determination of the issue, or (2) [] the legal representation is so inadequate that it
obviously denies a defendant his Sixth Amendment right to counsel.” United
States v. McKenna, 327 F.3d 830, 845 (9th Cir. 2003) (internal quotation marks
omitted). Direct appeal is not the proper avenue for determining what relief, if
any, Vrieling is due on this claim. See Hanoum, 33 F.3d at 1131-32.

AFFIRMED.



