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Athena Hohenberg and Laura Rude-Barbato (‘“Plaintiffs”) filed these class
actions alleging that Ferrero was misleadingly advertising Nutella as a healthy
breakfast food. After a class of California consumers was certified, the parties
negotiated a settlement. The settlement (a) created a $550,000 monetary fund to
partially reimburse class members who had purchased Nutella and (b) provided for

substantial injunctive relief requiring Ferrero to revise its advertising campaign for



Nutella and to supply more nutritional information on Nutella’s label. In the
settlement agreement, Ferrero agreed that it wouldn’t challenge class counsel’s
application for a fee award, not exceeding $900,000, specifically for the injunctive
relief obtained. The district court approved the settlement and made an overall
attorneys’ fee award of $985,920.

Three class members (the “objectors™) objected to the settlement, and
appeal from the district court’s approval of the settlement. They argue that: (1)
there was inadequate notice of the request for attorneys’ fees; (2) the injunctive
relief doesn’t justify a fee award; (3) the district court failed to adequately explain
its approval of the fee award; and (4) the district court failed to consider whether
class counsel adequately represented the class. We have jurisdiction pursuant to 28
U.S.C. § 1291 and affirm.

1. Class members had adequate notice of the terms of the settlement and
class counsel’s request for attorneys’ fees. Federal Rule of Civil Procedure 23(h)
requires that class members have “an opportunity thoroughly to examine counsel’s
fee motion.” In re Mercury Interactive Corp. Sec. Litig., 618 F.3d 988, 993-94
(9th Cir. 2010). The settlement in this case was preliminarily approved on January
23, 2012, the motion for attorneys’ fees was filed on May 25, 2012, and the

objectors filed their opposition on June 8, 2012. This is in stark contrast to /n re



Mercury Interactive, where the motion for attorneys’ fees was filed two weeks
after the deadline for filing objections to the settlement agreement. /d. at 991. The
objectors have not shown that they were denied the notice required by Rule 23(h)
and In re Mercury Interactive.

2. Objectors argue that the district court shouldn’t have awarded attorneys’
fees based on the injunctive relief obtained in the settlement. They contend that
the value of the injunctive relief is too speculative to be ascertainable and, in any
event, benefits “society at large” rather than the class members themselves.
Objectors’ argument relies on the incorrect premise that the district court was, or
should have been, using a “percentage of the fund” calculation method, in which
fees are typically limited to 25% of the overall value of a settlement fund. See
Staton v. Boeing Co., 327 F.3d 938, 968 (9th Cir. 2003). However, the district
court here had discretion to instead award attorneys’ fees using the lodestar
method. Id. at 972. Under the lodestar method, a court need not determine the
“value” of particular injunctive relief because fees are calculated through an
assessment of time expended on the litigation, counsel’s reasonable hourly rate and
any multiplier factors such as contingent representation or quality of work.
Contrary to objectors’ contentions, the injunctive relief in this case is meaningful

and consistent with the relief requested in plaintiffs’ complaint: As a result of the



settlement, Ferrero must include extra nutritional information on Nutella’s
packaging and follow new protocols in its Nutella advertising. The district court
did not abuse its discretion in approving a settlement that compensated counsel
under the lodestar method for procuring such relief.

3. The district court adequately explained its approval of the fee award
under the lodestar method. It stated that the amount was “appropriate given the
contingent nature of the case and the excellent results obtained for the Class,” and
was justified “by prior awards in similar litigation and . . . in line with prevailing
rates in this District.” Objectors offer no specific challenges to the hours or rates
submitted by class counsel. Instead, objectors contend that the district court should
have explicitly considered the indicia of collusion discussed in In re: Bluetooth
Headset Prods. Liab. Litig., 654 F.3d 935, 946-47 (9th Cir. 2011). Bluetooth,
however, concerned a settlement negotiated prior to class certification which
provided for “$100,000 in ¢y pres awards and zero dollars for economic injury,
while setting aside up to $800,000 for class counsel.” Id. at 938. Here, by
contrast, settlement was reached after class certification, through settlement
conferences with judicial officers, and produced both monetary and injunctive
relief for the class. These differences ameliorate the concerns regarding collusion

expressed by the Bluetooth court.



The settlement agreement does contain a “clear sailing” provision and a
provision reverting unpaid attorneys’ fees to Ferrero rather than to the class—two
terms the Bluetooth court said were deserving of heightened scrutiny. 654 F.3d at
947. But the district court did not abuse its discretion in concluding that the
settlement survived such scrutiny. The attorneys’ fee award in this case stands up
when evaluated using the factors set forth in Vizcaino v. Microsoft Corp., 290 F.3d
1043, 1048-50 (9th Cir. 2002): (a) counsel’s procurement of monetary and
injunctive relief appears to have been an exceptional result; (b) counsel took on
considerable risk as Ferrero is well financed and had facially valid defenses; (c)
and counsel devoted considerable time to the litigation and settlement.

4. Objectors have failed to raise any serious questions as to the adequacy of
class counsel. On appeal, they argue first that class counsel and the named
Plaintiffs have abandoned their concerns with the truth of Ferrero’s ad campaign,
and second that the district court failed to consider class counsel’s improper
actions in other cases. The first argument is not supported by the record because
the settlement agreement fairly addresses the concerns set forth in the complaint.
The second argument is not persuasive because objectors’ evidence of alleged
impropriety in previous cases does not suggest that the Weston Firm engaged in

any misconduct in this case.



Affirmed.



