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Fernando Menendez-Gonzalez petitions for review of an order of the Board of
Immigration Appeals (BIA) denying his motion to reopen removal proceedings sua
sponte. We grant the petition and remand to the BIA for clarification.

We lack jurisdiction to review the BIA’s discretionary decision to grant or

deny sua sponte reopening. See Ekimian v. INS, 303 F.3d 1153, 1157-59 (9th Cir.
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2002). However, when we cannot determine the basis of the BIA’s decision, we
cannot conduct a meaningful review of the BIA decision denying sua sponte
reopening to determine whether the agency actually exercised its discretion. See
Delgado v. Holder, 648 F.3d 1095, 1108 (9th Cir. 2011) (en banc).

Here, the BIA’s order is ambiguous with regard to whether it applied the
proper legal framework of “exceptional circumstances” in its determination not to
reopen Menendez’s case under its sua sponte authority. Although we recognize the
BIA’s unfettered discretion to invoke its sua sponte authority, Ekimian, 303 F.3d at
1159, the order is unclear whether it applied a “gross miscarriage of justice” test
(applicable to collateral attacks of prior removal orders) or an “exceptional
circumstances” test (applicable to sua sponte reopenings). Therefore, we remand
to the BIA to clarify the legal standard under which it denied Menendez’s motion
to reopen.

PETITION FOR REVIEW GRANTED; REMANDED.



