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Before: THOMAS, Chief Judge and REINHARDT and McKEOWN, Circuit
Judges.

Petitioner Lance Hawes appeals the district court’s dismissal of his pro se

petition for federal habeas relief from a state court conviction.  In the district court,

the state moved to dismiss Hawes’s petition as unexhausted, and Hawes requested
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a stay to return to the state court to effectuate exhaustion.  The district court denied

Hawes’s request and required him to abandon his unexhausted claims or suffer a

dismissal of the entire petition.  Hawes, with explicit protest, abandoned the

unexhausted claims.  Afterward, the district court addressed the remaining claims

on the merits.  On appeal, through his appointed counsel, Hawes argues that the

district court abused its discretion by denying the stay and requiring Hawes to

dismiss his claims.  He also requests that this court grant a certificate of

appealability on one uncertified issue:  that Hawes’s counsel on direct appeal to the

Nevada Supreme Court was ineffective for failing to raise a Confrontation Clause

claim.  

We agree that the district court abused its discretion by requiring Hawes to

dismiss his claims because the district court failed to consider whether Hawes had

a remedy available in state court.  As the government notes in its answering brief

and Hawes acknowledged at oral argument, Nevada’s procedural rules would bar

any new state petition.  See Nevada Revised Statutes §§ 34.726, 34.800, 34.810. 

Therefore, the district court should have treated the unexhausted claims as

exhausted for federal habeas purposes, and then analyzed whether petitioner had

established cause and prejudice to overcome the state procedural bar.  See Casey v.

Moore, 386 F.3d 896, 920–22 (9th Cir. 2004) (“Because at the time [the petitioner]
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filed for habeas relief in the federal district court no further state remedies were

available to him, his claims are exhausted.”).  Instead of conducting that analysis,

the district court required the petitioner to dismiss the claims under the erroneous

assumption that he still had viable state court remedies.  Accordingly, on remand,

the district court should reinstate Hawes’s dismissed claims and consider whether

Hawes can show cause and prejudice to overcome the procedural default of any

claims that were not properly presented to the state’s highest court.1  

We do not address Hawes’s uncertified issue because it differs from the

claim considered by the district court.  The district court addressed whether

Hawes’s counsel was ineffective for failing to raise a hearsay challenge on direct

appeal.  Here, Hawes asks us to consider whether counsel was ineffective for

failing to raise a Confrontation Clause challenge on direct appeal.  On remand, the

district court should consider, in the first instance, whether Hawes’s pro se petition

properly presented this claim and, if so, its merit.

REVERSED AND REMANDED.

1  At oral argument, Hawes’s appointed counsel suggested that some of the
dismissed claims had, in fact, been presented to the state’s highest court.  On
remand, Hawes should be permitted to clarify which claims, if any, were properly
presented.  Those claims, of course, would not be procedurally defaulted and
Hawes would not need to show cause or prejudice in order to have those claims
addressed on the merits.  
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